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DoJ Leniency Program

Leniency documents not subject to discovery

In 2002, Micron participated in the DodJ “leniency program” regarding a price-fixing conspiracy in the DRAM (dynamic
random access memory chip) market.

The DodJ “leniency program” offers immunity from criminal prosecution to the first (only the first) party who informs
on criminal antitrust violations, including that party’s co-conspirators. One of the conditions is that the informer must
reveal full details of the other conspirators’ participation in the criminal antitrust violations.

Recently, the plaintiffs in a securities class-action tried to obtain the documents related to Micron’s participation in the
leniency program.

A federal district judge refused to allow disclosure of the documents, holding that they were protected by the “law
enforcement privilege.” The judge concluded that allowing disclosure of the documents would chill future participation
in the leniency program.

Antitrust Pleading

Second Circuit revives conspiracy dismissal that had been dismissed
under Twombly

The complaint in Starr v. Sony BMG Music Entertainment claimed that Sony, Capitol Records, Bertelsmann, and Time
Warner fixed prices for digital music.

A federal district judge dismissed the case, citing Twombly, the 2007 U.S. Supreme Court decision that imposed stricter
pleading standards in federal cases reversing the Second Circuit.

Now, the Second Circuit had overturned the Starr dismissal and revived the case. Although it is difficult to make long-
term assessments, many believe that the Second Circuit is interpreting Twombly more generously for plaintiffs than
other circuits.

The four music companies in this case sold music to consumers over the internet. They had all entered into joint
ventures with either MusicNet or pressplay. Both the joint ventures and the Recording Industry Association of America
(“RIAA”) provided a forum through which defendants could allegedly communicate about pricing, terms, and use
restrictions. The music companies allegedly all required consumers to sign up for costly membership fees and to agree
to restrictive music use conditions.

The antitrust question in the case was whether the complaint properly alleged a conspiracy (or whether the defendants’
conduct was just as consistent with independent action). Twombly required that “[flactual allegations must be enough
to raise a right to relief above the speculative level, on the assumption that all the allegations in the complaint are true
(even if doubtful in fact)” and that the complaint provide “enough facts to state a claim to relief that is plausible on its
face.”

Here, the Second Circuit concluded that the complaint alleged enough facts to suggest a “preceding agreement,” not
just independent but parallel conduct. Among the important facts allegations cited were that the defendants formed
MusicNet and pressplay, both of which charged unreasonably high prices, imposed digital rights restrictions, did not
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lower their charges when their costs went down, and that they all refused to do business with eMusic, the number two
internet music retailer (a lower priced music subscription service with no digital rights restrictions).

The Second Circuit concluded that “in this case, plaintiffs have alleged behavior that would plausibly contravene each
defendant’s self-interest in the absence of similar behavior by rivals.”

Insurance Immunity

Partial repeal of McCarran-Ferguson slated to move ahead, yet again
The McCarran-Ferguson partial repeal provision had originally been contained in the now-stalled health care bill.

But Democrats in the House have promised that the repeal will proceed in an independent bill, no longer linked to the
health care legislation. While the latest bill text has not been released yet, the repeal provisions reportedly have been
narrowed further, and are now confined to health insurance. Provisions that would also repeal the federal antitrust
exemption for the medical malpractice business and allow the FTC to conduct certain insurance industry studies have
reportedly been removed to accommodate the wishes of property and casualty insurers.

The new bill’s sponsors have stated:

“In the last 14 years, there have been 400 mergers among health care insurers so that 95 percent of health
insurance markets are ‘highly concentrated,” which means consumers have little or no choice between insurers.

“This noncompetitive market has led to health insurance premiums having more than doubled in the past decade”

The analysis by insurers of proposals to repeal McCarran-Ferguson often focuses on whether passage would materially
increase their antitrust exposure arising under Section 1 of the Sherman Act, which prohibits certain anticompetitive
agreements. The sponsors’ claims highlight that analysis under Section 2 of the Sherman Act, which involves unilateral
conduct, may be important in this instance given the allegations of high market concentration for health insurance in
some states.

Price-Fixing/Filed-Rate Doctrine

Second Circuit affirms dismissal of title insurance antitrust case

We previously reported on dismissals, around the country, of many of the antitrust class actions brought against title
insurance companies. Those cases claimed that title insurers conspired to fix process largely in the context of state-
mandated rate-setting procedures that led to state-approved filed rates.

All these now-dismissed cases had been based on a complaint that had been filed in federal court in New York in
February 2008. Now, the Second Circuit affirmed the dismissal of the original case on the basis of the “filed rate”
doctrine. According to the court’s order, “any ‘filed rate’ — that is, one approved by the governing regulatory agency —is
per se reasonable and unassailable in judicial proceedings brought by ratepayers.”

The filed-rate doctrine acknowledges that courts should not displace agency determinations.
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Monopolization

DodJ condemns Google settlement

After months of investigation, the DoJ has now condemned the revised Google settlement, and has thrown yet another
wrench into Google’s attempt to proceed with its digital publishing program.

The basis of the DoJ’s objections is that Google supposedly misuses the class-action settlement structure to obtain a
clean slate for its future operations. The DodJ filing claimed that “it is an attempt to use the class action mechanism to
implement forward-looking business arrangements that go far beyond the dispute before the Court in this litigation,”
and that “those rights, in turn, confer significant and possibly anticompetitive advantages on a single entity, Google.”

The Dod filing concluded that, under the recently-altered proposed settlement,

“Google would remain the only competitor in the digital marketplace with the rights to distribute and otherwise
exploit a vast array of works in multiple formats. Google also would have the exclusive ability to exploit unclaimed
works — including so-called ‘orphan works’ — without risk of liability. The [proposed settlement’s] pricing
mechanisms, though in some respects much improved, also continue to raise antitrust concerns.”

European Competition Law Enforcement

New Commissioner’s Views

The new Commissioner for Competition of the European Union, Joaquin Almunia, signaled that he will continue to seek
fines large enough to deter competitive wrongdoing which suggests that his approach may be similar to that of his
predecessor, who imposed substantial fines, such as $1.5 billion against Intel. He also indicated that tough economic
times do not justify a more lenient approach to enforcement, which also aligns him with senior US antitrust enforcers.
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